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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE J 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1.704(b). 
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2a) B^This action is FINAL. 2b) □ This action is non-final. 
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closed in accordance with the practice under Ex parte Quayfe, 1935 CD. 11; 453 O.G. 213. 
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Art Unit: 3743 



Response to Amendment 



Applicant's arguments with respect to claims have been considered but are moot in view of 



the new ground(s) of rejection. 



Claim Rejections - 35 USC §102 



The following is a quotation of the appropriate paragraphs of 35 USC § 102 that form 
the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless -- 

(b) the invention was patented or described in a printed publication in this or a foreign 
country or in public use or on sale in this country, more than one year prior to the date of 
application for patent in the United States. 

Claims 1-3, 6 and 8-10 are rejected under 35 U S C. § 102(b) as being anticipated by 
applicant cited reference Walter et al. (WO 99/1 1990). It has been held that the recitation that an 
element is "capable of (i.e. can) performing a function is not a positive limitation but only 
requires the ability to so perform. It does not constitute a limitation in any patentable sense. /// re 
Hutchison, 69 USPQ 138. The "whereby" clause is considered to be "[ljanguage that suggests or 
makes optional but does not require steps to be performed or does not limit a claim to a particular 
structure [and therefore] does not limit the scope of a claim or claim citation". Therefore, the 
above "whereby" clause is considered to be statement of intended use and are not given any 
patentable weight. Furthermore, if applicant believes the whereby clause further limits the claim, 
the follow 35 U S C. 112, second paragraph is given. 

Claim Rejections - 35 USC §112 

Claims 1-11 and 15-17 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
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incomplete for omitting essential structural cooperative relationships of elements, such omission 
amounting to a gap between the necessary structural connections. See MPEP § 2172.01. The 
omitted structural cooperative relationships are: the device/element tocompensate the thermally 
produced changes. 



The following is a quotation of 35 U.S.C. § 103 which forms the basis for all obviousness 
rejections set forth in this Office action: 

A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought 
to be patented and the prior art are such that the subject matter as a whole would have 
been obvious at the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Subject matter developed by another person, which qualifies as prior art only under 
subsection (f) or (g) of section 102 of this title, shall not preclude patentability under this 
section where the subject matter and the claimed invention were, at the time the invention 
was made, owned by the same person or subject to an obligation of assignment to the 
same person. 

The below rejection also includes the claim number if the "can" limitation is given weight 
Claim 17 is rejected under 35 U.S.C. § 103 as being unpatentable over Walter et al. The 
plate (37) being triangular is considered to be an obvious design choice for size, space and weight 
considerations which does not solve any stated problem or produce any new and/or unexpected 



Claims 3-5 and 10-16 are rejected under 35 U.S.C. § 103 as being unpatentable over 
Walter et al. in view of Thompson et al. 



Claim Rejections - 35 USC §103 



result. 
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The device of Walter et al. discloses all the claimed features with the exception of moving 
above it center of gravity, more than one heat exchanger, common connecting line and the 
securing means has two axis of rotation 

The patent of Thompson et al. discloses that it is known to have more than one heat 
exchanger being movable above its center of gravity, the securing means has two axis of rotation 
and a common connecting line for repair and inspection of the heat exchanger and for commonly 
plumbing the heat exchangers together. It would have been obvious at the time the invention was 
made to a person having ordinary skill in the art to employ in Walter et al. more than one heat 
exchanger being movable above its center of gravity, the securing means has two axis of rotation 
and a common connecting line for repair and inspection of the heat exchanger as disclosed in 
Thompson et al. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have more than one row, since it has been held that mere duplication of the 
essential working parts of a device involves only routine skill in the art. 57. Regis Paper Co, v. 
BemisCa, 193USPQ8. 

Claims 1-16 are rejected under 35 U.S.C. § 103 as being unpatentable over the known 
prior art (Jepson type claim) in view of Thompson et al. 

The known prior art (Jepson type claim) discloses all the claimed features with the 
exception of the heat exchanger being arranged movable, more than one heat exchanger, common 
connecting line and securing joints. 

The patent of Thompson et al. discloses that it is known to have more than one heat 
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exchanger being movable above its center of gravity, securing joints and a common connecting 
line for repair and inspection of the heat exchanger and for commonly plumbing the heat 
exchangers together. It would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to employ in the known prior art more than one heat exchanger 
being movable above its center of gravity, securing joints and a common connecting line for repair 
and inspection of the heat exchanger and for commonly plumbing the heat exchangers together as 
disclosed in Thompson et al. It would have been obvious to one having ordinary skill in the art at 
the time the invention was made to have more than one row, since it has been held that mere 
duplication of the essential working parts of a device involves only routine skill in the art. St. 
Regis Paper Co. v. Bemis Co., 193 USPQ 8. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action and applicant's submission of an information disclosure statement under 37 CFR 1 .97© 
with the fee set forth in 37 CFR U7(p) on 12/9/2002 also prompted the new ground(s) of 
rejection presented in this Office action. Accordingly, THIS ACTION IS MADE FINAL. See 
MPEP § 706.07(a) and MPEP § 609(B)(2)(I). Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
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the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 
1 .136(a) will be calculated from the mailing date of the advisory action. In no event, however, 
will the statutory period for reply expire later than SIX MONTHS from the date of this final 
action. 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Any inquiry concerning this communication or earlier communications from the examinei 
should be directed to Christopher Atkinson whose telephone number is (703) 308-2603. 




C.A. 

February 24, 2003 



CHRISTOPHER ATKINSON 
PRIMARY EXAMINER 



